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Dear Administrator Watson,

The Animal Welfare Institute (AWI) appreciates the opportunity to submit additional comment on
the interim rule regarding Payment of Indemnity and Compensation for Highly Pathogenic Avian
Influenza (“interim rule”) promulgated by the U.S. Department of Agriculture’s (USDA) Animal
and Plant Health Inspection Service (APHIS). Since its founding in 1951, AWI has been dedicated
to reducing animal suffering caused by people, and we continually work to improve conditions for
the billions of animals raised and slaughtered each year for food in the United States. As such,
AWTI appreciates the USDA taking some steps to prevent highly pathogenic avian influenza
(HPAI) transmission by strengthening auditing protocols. However, an additional measure USDA
should enact to help prevent disease spread is to require or incentivize limits on domestic poultry
flock sizes and densities.

Under the Animal Health Protection Act (AHPA), APHIS has the authority to implement measures
that protect the health and well-being of people and animals against diseases and pests that threaten
the U.S. food chain. This includes the implementation and enforcement of rules aimed at
preventing, mitigating, and eradicating diseases that impact farmed animals, including poultry. As
discussed in the comments below, pursuant to the AHPA, APHIS has the authority to promulgate
a rule limiting flock sizes and densities if it determines such an action is necessary to achieve the
purposes of AHPA. Alternatively, APHIS could adjust its interim rule to make indemnity and
compensation payments contingent upon restocking with smaller flock sizes or lower flock
densities. APHIS already conditions indemnity payments on a number of factors, and it would be
within its authority to also condition indemnity payments on reduced flock size and density.

Poultry producers with large flock sizes and high stocking densities are at greater risk of
contracting and spreading HPAI. The European Union (EU) already limits stocking density,
explicitly recognizing the connection between food security, animal welfare, and public health and
well-being. Some industry groups have also opted to voluntarily reduce stocking density. APHIS



should build upon this precedent. The ongoing outbreak of HPAI has become one of the greatest
animal health and welfare crises of our time. APHIS must continue to take steps that mitigate the
current crisis and prevent future ones; therefore, in addition to strengthening auditing protocols, it
should adopt measures designed to reduce flock sizes and densities.

1. The AHPA Authorizes APHIS to Reduce or Incentivize Flock Sizes and Densities

In enacting the AHPA, Congress found that “the prevention, detection, control, and eradication of
diseases and pests of animals are essential to protect animal health; the health and welfare of the
people of the United States; the economic interests of the livestock and related industries of the
United States; the environment of the United States; and interstate commerce and foreign
commerce of the United States in animals and other articles.”! Congress further determined that
regulation by the Secretary of Agriculture (Secretary) is “necessary” in order to mitigate or
eliminate burdens on interstate commerce and “to protect the agriculture, environment, economy,
and health and welfare of the people.”® Accordingly, the Secretary is authorized to promulgate
regulations or issue orders as the Secretary deems necessary to carry out the AHPA.? The Secretary
has delegated the authority under the AHPA to APHIS.*

Recognizing that diseases and pests pay no heed to borders, Congress found that all animals and
articles regulated under the AHPA “are in or affect interstate commerce.” In general, the Secretary
“may carry out operations and measures to detect, control, or eradicate” disease.® More
specifically, APHIS has the authority to “hold, seize, quarantine, treat, destroy, dispose of, or take
other remedial action” regarding animals that are or will be in interstate commerce and that “may
carry, may have carried, or may have been affected with or exposed™ to a disease.’

In addition, the Secretary can declare an “extraordinary emergency” during which the Secretary
holds discretionary power to limit and altogether terminate the spread of the disease.® If necessary
to achieve this goal, APHIS may ‘“hold, seize, treat, apply other remedial actions to, destroy
(including preventative slaughter), or otherwise dispose of, any animal, article, facility, or means
of conveyance” and “prohibit or restrict the movement or use within a State...of any animal.”
During an emergency, such as the current HPAI crisis, where a State fails to eradicate or take
adequate control of a disease, the Secretary can step in and act within the State.! Because of its
broad authority to “carry out operations and measures” and “apply other remedial actions,” APHIS
has the ability, as a measure of controlling or eradicating disease, to regulate flock sizes and
densities in general, and especially when necessary to prevent or remediate an extraordinary
emergency, such as the current HPAI crisis.
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Though APHIS has authority to impose limits on flock sizes and densities broadly, it should, at a
minimum, take steps to incentivize reduced poultry flock sizes and densities during and after a
disease outbreak such as HPAIL. One way it can do this is by placing conditions on indemnity
payments. APHIS may order the owner of an animal or animal facility to “quarantine, dispose of,
or take other remedial action” regarding the animal or facility.!! Where the Secretary orders the
destruction of an animal or animals, the owner can be compensated at “fair market value, as
determined by the Secretary.”'? An owner will not be compensated if the animal or animal facility
“has been moved or handled by the owner in violation of an agreement for the control and
eradication of diseases or pests.”!*> APHIS has promulgated rules explaining the specific conditions
under which USDA will “allow claims arising out of the destruction of poultry or eggs destroyed
due to an outbreak of” HPAIL '

Under these rules, APHIS already conditions indemnity payments on measures that are meant to
prevent, detect, control, or eradicate disease. For example, the owner must have a USDA-approved
biosecurity plan in order to qualify for compensation.!> The owner must also have been following
the biosecurity plan at the time that HPAI was first detected, which means the plan must have been
in place prior to the outbreak.!® If APHIS were to condition indemnity payments on compliance
with flock size and density limitations, it would be following the same approach it uses in requiring
a biosecurity plan. Under this approach, APHIS would not need to directly mandate that poultry
producers limit stocking density; rather, if poultry producers wanted to qualify for indemnity
payments, they would need to follow stocking density limits prior to an outbreak or prior to
restocking.

As noted above, APHIS “may carry out operations and measures to detect, control, or eradicate”
a disease.!” APHIS facilitates the National Animal Disease Preparedness and Response Program
(“Preparedness and Response Program”) to “address the increasing risk of the introduction and
spread...of animal pests and diseases affecting the economic interests of the livestock and related
industries.”!'® According to the Preparedness and Response Program’s website, it “strengthens [the]
country's ability to combat animal disease outbreaks.”! The Preparedness and Response Program
includes, among other things, activities such as “[e]nhancing animal pest and disease analysis and
surveillance,” “[iJmproving biosecurity,” and “[e]nhancing emergency preparedness and response
capabilities.”?® Also, APHIS may conduct “other activities as determined appropriate by the
Secretary” to prepare for and respond to disease outbreaks.?! In reducing or incentivizing flock
sizes and densities, APHIS would likewise be taking necessary actions to remediate the current
HPALI crisis and prepare for future disease outbreaks.
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I1. Limits on Sizes and Densities Would Reduce Disease Spread

The U.S. differs from most other countries in that it has extremely large flocks. While specific
numbers are rarely made publicly available, the National Agricultural Statistics Service’s Census
on Agriculture indicates that, in 2022, there were 7,406 farms that sold 500,000 or more broilers
and 834 farms that sold 100,000 or more turkeys.?? There were 347 commercial egg farms housing
100,000 or more hens at one time. Data from the current outbreak indicates that many HPAI-
affected egg farms housed over a million hens in one location — some operations had over 5 million
hens — with individual barns at times containing upwards of 400,000 birds.?*

AWT’s review of the available data suggests that larger operations are at greater risk of contracting
HPAI and, once infected, they are almost never able to depopulate in the time period established
by APHIS policy (24-48 hours) to curtail further spread.?* For example, on operations confining a
million or more hens, the average time between diagnosis and depopulation is 9.54 days, with a
range of 3 to 22 days.? Research on infectious diseases suggests that larger farm sizes “have the
potential to facilitate larger livestock epidemics.”?® Specifically with regard to HPAI, research
(both in the U.S. and internationally) suggests that the probability of becoming infected with HPAI
is higher for larger flocks.?’

The currently circulating HPAI virus was not instigated by wild birds; rather, it is a mutation of a
low path avian influenza (LPAI) virus that became highly pathogenic via a conversion event on a
commercial goose farm in 1996.2% Over the past 65 years, such conversions have been
documented 39 times—37 of which occurred in commercial poultry production systems,
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typically on poultry farms located within high poultry density areas.?” It is likely that intensive
poultry rearing conditions increase the odds of LPAI-to-HPAI conversion events because of the
high contact rates and low genetic diversity of flocks, factors which may enable widespread
transmission of even the most virulent mutants.?%-3!

Multiple scientific expert panels convened by international agencies have recommended reducing
poultry farm sizes as a strategy for curbing HPAI. For example, in 2023, the One Health High-
Level Expert Panel (OHHLEP), a scientific and strategic advisory group for the World Health
Organization (WHO), the World Organization for Animal Health (WOAH), the Food and
Agriculture Organization of the United Nations (FAO), and the United Nations Environment
Program (UNEP), released a report asserting that “there has been a huge body of work on the early
detection and response to emerging disease outbreaks following spillover of animal viruses to
humans, but far less focus on primary prevention. Primary prevention starts before the first cases
of human illness occur.”? Further, OHHLEP found that HPAI H5N1 viruses “evolved in poultry
farming” and, consequently, suggests “reducing poultry farm sizes and stocking densities.”*

In July 2023, a statement with a similar recommendation was released by the Scientific Task
Force on Avian Influenza and Wild Birds (“Task Force™).3* The Task Force was co-convened by
the Convention on the Conservation of Migratory Species of Wild Animals (CMS) and FAO,
and includes representatives from WOAH, FAO, WHO and the Royal Veterinary College,
among other organizations.*> The Task Force aims to “bring together the best scientific advice on
the conservation impact of the spread of avian influenza... issue advice on the root causes of the
epidemic...[and] technically sound measures to combat it and to develop early warning
systems.”*¢ In this vein, it found that “reassessment of the nature and sustainability of poultry
production systems is required,” and recommended several reforms to poultry production
systems.?” It noted that “HPAI risks are high where [poultry] production occurs in high-density
settings,”8 and stated that, at a “minimum, improved standards of hygiene and a reduction of the
density of commercial poultry farms is recommended,” especially in “densely populated poultry
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areas.” Further, the Task Force found that “growth and intensification of the poultry sector has
been associated with [an] increase in HPAI pandemics.”*? Numerous peer-reviewed research
studies supports this conclusion.*!

While the U.S. is not party to CMS, it does engage with CMS via the Association for Fish and
Wildlife Agencies (AFWA), a group of state, provincial, and territorial fish and wildlife agencies
in North America.*> AFWA supported the content of both of the Task Force’s statement and
recommended changes to neither the language related to flock size and density, nor the impacts
of intensive farming.** Further, this research by the Task Force is informative regardless of
whether the U.S. is a party to CMS. It illuminates the importance of reduced flock sizes and
densities to preventing disease outbreaks, providing clear evidence in support of APHIS
amending the interim rule to include flock size and density as a qualifier for payments of
indemnity and compensation for HPAI.

III. Government and Industry Precedent for Implementing these Measures

Reducing flock sizes and densities is a practical approach to preventing and mitigating disease
outbreak; in fact, other countries and even select industry groups already do so. To safeguard
food security, public health, and animal welfare, the European Union (“EU”) has regulated flock
density since the 1990s. More recently, since 2020, major poultry producers from the U.S. and
Europe committed to reducing flock density to improve poultry welfare. Though the EU and
industry groups have not implemented caps on flock size per se, lower densities have a similar
effect by limiting the number of birds in any one facility. By regulating flock sizes and densities
in the U.S., APHIS would build and improve upon international momentum to prepare for and
prevent disease outbreaks.

The Council of the EU (“EU Council”) issued two directives in 1999 and 2007, setting a maximum
stocking density for laying hens and broiler chickens, respectively.** For laying hens, EU Member
States must ensure that stocking density shall “not exceed nine laying hens per m? usable area.”®
For broiler chickens, they must “ensure that the maximum stocking density in a holding or a house
of a holding does not at any time exceed 33 kg/m?.”*¢ In both directives, the EU Council recognizes
that its rules protecting laying hens and broiler chickens must “balance” animal welfare, health,
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economic and social considerations, and environmental impact.*’” The European Food Safety
Authority (“EFSA”), an EU agency providing scientific expertise on current and emerging food-
related risks, highlights these directives as part of the EU framework for protecting the EU food
chain and improving animal welfare—two inextricably linked goals.* EFSA maintains that “[t]he
safety of the food chain is directly connected to the welfare of animals, particularly those farmed
for food production, due to the close links between animal welfare, animal health and food-borne
diseases.” Space and crowding, according to EFSA, constitute an important factor in animal
welfare; consequently, a critical variable in farmed animal disease susceptibility.>°

A number of major poultry producers in the UK, EU and U.S. have chosen to improve upon the
EU’s flock density regulations, either by standalone company policy or by way of signing onto the
Better Chicken Commitment (BCC). BCC is a “science-based chicken welfare policy that
addresses issues related to breeding for fast-growth and high-yield, housing, stocking density, and
slaughter.”! In 2023, Co-op Group committed to reducing poultry stocking densities as part of its
animal welfare policy and did so by the end of 2024, limiting stocking density to 27.5 kg/m? for
free-range chickens.’> Marks & Spencer (M&S) raises 100 percent of its “fresh chicken”—which
constitutes 41.84% of its total chicken supply—at a “a maximum of 30 kg/m? or lower.”>? In doing
so, M&S fulfills part of its commitment under the BCC.>* In 2019, Waitrose also signed onto the
BCC and already claims to be raising its “fresh and frozen...chicken including ingredients” at or
below 30 kg/m?, which is better that the required stocking density limit.>> Major U.S. restaurants,
retailers, and food service operations have also signed onto the BCC, committing to purchasing
poultry from producers that “maintain a maximum stocking density of 6.0 Ibs./sq. foot and prohibit
all forms of broiler cages.”® Notably, major U.S. poultry producers have not yet signed onto the
BCC, although some have adopted policies outside of the BCC. For example, since 2015, Perdue
Farms has raised more of its poultry “at less than 6.0 or 6.5 pounds per square foot density.”>’
Tyson Foods also claims to “carefully calculate [flock density] to ensure that all birds can easily
move to access feed and water, express normal behavior and comply with industry accepted
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standards.”® While an important step in the right direction, BCC commitments only apply to
broiler poultry and, most concerningly, all of these commitments are self-imposed and
unenforceable. This is where APHIS should step in. Pursuant to its authority under AHPA, APHIS
should improve upon industry’s willingness to reduce flock density by promulgating rules that
reduce or incentivize flock sizes and densities for all poultry in the U.S., starting with an
amendment to the interim rule.

1Vv. Conclusion

Under the AHPA, Congress provided APHIS with broad power to prevent, detect, control, and
eradicate disease. Congress enacted the AHPA, in large part, because it found that the prevention
of disease is necessary to not only protect animal health, but also public health, economic interests,
the environment, and interstate commerce. APHIS is already acting on this authority by
strengthening auditing protocols, but it must take additional steps—not only to mitigate the current
HPAI crisis, but also to prevent future disease outbreaks. Human physical and psychological health
and welfare have already been impacted by HPAI and by the need to carry out massive poultry
depopulations, particularly when low-welfare methods are used.” The potential impact of HPAI
on public health is so great, prioritizing prevention is the only rational approach. APHIS has the
authority to promulgate rules reducing flock sizes and densities, and it should start by amending
the interim rule to include flock size and density as a qualifier for payments of indemnity and
compensation for HPAL

Thank you for your consideration and please do not hesitate to reach out if you have any questions
or concerns, or if you require access to any of the references cited herein.

Sincerely,

Adrienne Craig
Staff Attorney and Senior Policy Associate

Rita Flanagan
Legal Intern

Farmed Animal Program
Animal Welfare Institute
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